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(.'.lb-w\'ﬂ.l‘h-:;:ldt-f'[. v1ca-cmnu~1.n. The th:é‘e?

PPlicunts age direct fecruleg g Or i=s4 Admin { .~

Strat jye Service balonqing to 1980/1581 batches,

C.P. No.3 iz alsg a Tegular Tecrule to the
Secvice of 1Sge batch hqvi.nq been Cecry

Same

iteq aga inst
the quota Fe<erved for eX-sery icemen, Th
-

are agorleven byl the order dateqg 17.3.58 a¢

Annexure-.'i Issyed by the Revene 4

l.e. cp No,2, by which OP No.3 has been treateq a4

Service benefirs of ioniotity and pay, By virtue of
this order he became Senior ¢4 the 2ppl icants who
had beep ECcruiteq before him, While issul.ng the

- impugneq order ag Annexure-:!, OP No,2 had taken into

Yccount the m.u.l.t-:lry 8ervice fendered by op lo .3

in the Ay Forece from 8.6.78 _g:tc» 13.7.85 as “approved
& :
Military sery, ice" anpg coum:edﬂtowards seniority

in accordance ¥ith the p, S. Department Circular

fesed 9.4.76. 2ha cdse of 1} lbﬁllé!nta‘ia that the
dbove Clrculars arq nie lpplii:dble to the case of

Circulurs 125ued by tng rLs Departmene are at

Annexures.y nd 2 to this Counter, Annexuce_-l, is an

nd Exc ize Departunt.,

LR 5L T Py
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order icsued during the emergency arising out of

the ChingSe war and in order to encourage yoang i
people to join militacy serviee, iv was q.?kicd thut
the service rendered in the Aried Forces (4 in the
Territorial acrmy on mobil isat lon, Axi] lary Adlr Force,
Indian Haval Rezerve, r..i.lltdry.rolice etc. wil]l be
treated as "Approved Military Service" and this
approved mi]l itary service %ill count towards the
Service benefits which are laid down in the

Annexures to that order. One such’ benefit is that

" the actual period of approved military service wil)

count towards Senlority which means that such a
candidate wil) be dllowed to dnte-date hie Seniority
by the total length of his dctual mil itary service,
A war-service candidate will be treated as a
directly recruited candidate and wil] be pliuced
above the direct Lecrults of t e Yedr and wil) be

given Senlor ity accordingly. ‘ide Annexure-2

.dated 9.6.76, Governﬁnn; ext. ;ded the concess {ions
to those who joined 1n Approved military service

—_—

during the internal emergenc: ., The military service

Iendered by o.p, el VAg frbm B.6,78 to 13.7.8%

l.e. after the waf emergencs and the nternal

emergend 'iirﬂrl}t ore, submitted by the

W e
qunt’u that thu\g‘exk“{ cannot be brought within i
-~ = \
the definition of dpprov ‘%Y:ltary Service for '
ainr.afel"_h!:!.nq the benﬁxhﬁ 2nlority and higher pey

|
3 ~
{

a
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3. The reply filed by the OP No.Z clarifjes , - -

R

that on releise from military service, cp No.2 l‘

.

4ppeared in the compet it ive examinat lon for 0.A.S. in

=

the yesr 1986 and on being selected, he' joined the
Orizsa Administrative Service, cClass-II on 19.6.89.
It is clearly ment ioned 'in the counter that the two i : :
c'irculars of the erstwhile P & S, Department -l:.
hnrexures-l und 2, were of course, issued dur ing the
period of emergency and were interded to encourage ’ 2
young pcople to join military service. But it is
contended that nevertheless the concessions can also

be extended to =uch young and dedicated -otficers who
opt:. for mil itary service and subsequently return. ..

;.o the civil service and taking into cons!.de.ntj.on,

the representation of OP No.l, it was decided to

antedate his seniority and confer consequent 1al benef its

on him,

4 C.P.No.3 has filed counter and a detailed
note of Submiscions. He has sought to make out a case

+thet he 1is entitled to these concessions for the

following reaszons, . .
- ~
(1) There should be no distinction between the

— -

mil itary service rendered before emergency and after
emecrgency and there should be no disgriminat fon | e

between the ex -serv icemen, who were in active war

cervice and others who were in the defence service. e
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(11) while Article 14 of the const itut ion
forbids class leqislltion,h: does not forbid
rcasonable+cless if icution for the purpose of
legislation, All that is required is thlt'l'uch
classificat ion should be founded on an intelligible
differentia and that differentia must have a rational
relat ion to the object fought to be achieved by the
statute in question, According to OP No.J. he stands
as a class by himself, For this reason, Aﬁmxure-:

does not violate Article-14 of the Eonst itut ion.

(111)Those recruited before the emergency and

after the emergency stand on the same foot ing,

(iv) When those ex-zgerv icemen who l.:e
recruited on emergency commission, are released from
the army after 5 years ari-get all the concessions
s per Annexure~l, it wo ' amount to discrimination
-J.! those who are recruit =:d otherwise and are released
from military service #fter longer per.iods are denied
those concessions, Resp. ient No.) is a class by i
himself and there is * clear presumption of
const itutiondl endc* <t ‘n ! is favour, The ¥ribunal
has no jurisdice! o 8le L | u;!qn.n.u-nt. over the
actions taken by ti.: executive or interfere with the
}Wﬁ%‘}?bn of tr : Covernment as per

nnexure-3. Accosd . ff:\o him tt - Tribunal can

intervene 'only on t ¢ B lowing ;rounds,

e * (a) le_n;_' 1 de

ion-~iking authority

< ot extedd: '.“ipcntet
. 5
(b) Commit:  afjerro- of law, -
4
wen oo




January'17?, before 0.P.No.3 joined the military

(c) Committed & bredch of rules of
natural justice.

(¢) Abused its powers,

The constitut ion lays down the procedure l '
according to which the Goverrment machinery will
funct lon wnd in this cdce a consclous decision was
taken in consultation with the Finance Department
anci hence the Tribunal cannot intecfere with it, =
4. We have carefully gone through the I'
averments in the Original Application and the |
replies and note of submiscions filed by the State
and OP No.). OP No.2 has admitted in the counter
that the concessions a3 per Annexure-l are munt‘
for those who rendered nuit&y service during.the
emergency. They only argue that these concessions

can also be extended to those who have opted for

¢ ——

mil itary service because they also need -ncou.-raqc-

ment. Lf this is the conscious view of the

Government, then it is not clear why anothecr circulat

was not issued to that effect. OP No.l has not

rendered military service during emergency. The

Internal emergency was lifted in December'76 or

secv ice in June 1978. The military-séfvice rendered

by him, therefore, cannct come within the definit ion |
of “"Approved m.li.ta_ry Service® by any stretch of .
imagination. A clear dutinctior; must be made

between those who served in the Defence Services

1
during war time and those who did not hive to do thit.
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it is true they are

"Wr@)

defending the borders of the —t .

Country tﬁkouqhout the year, emergency or ne

emergency. But when there is a wWar, they are actually

fighting in the front facing the bullets of &£he enemy

ard taking the risk of nc:l.!icing their 1ives, It

Yould be a caze of £033 injustice if some add it fona}

goncessions are not extended to them, This 1is not to
)

Say that the dedication and patriot ism which prompts

& young person to join the defence services should
99 unrecognised, Keeping £his in nl.:;d 4 quota has

been earmarked for them with relaxat ion of age
posts

in a1}
i Farv ices under Government. Thus by provid ing
A

Substantial incentives to those who are in
——ri

“the Army,

Navy or Air Force during the emeraency and by

providing a quota for those who hid not been required

to render such Emergency service by earmirking a
—_——tr 3uch e

quota for them in all cases of recruitment

¢ 2 delicatgq
balance has been 3truck which should not be disturbed,

5. We are unable to understand how

respondent No.3, who belongs to one common category

A¥ho did not render military service dur ing emergency

8tands as a class by himself and how the special
dispensat ion in Article 14 for groups/class of

per sons.who -stand on a special foot ing, can be
" .\QT LA B

_pruSSed into. !Jxﬁf@cu in his case. The submiss ions

midu by learped cwts&l for OP No.l regardl.ng the '

power of the Leguuuan\to enact special s:atutea

- ¥ B ".‘Q ] . '
U

-.,'//_' i

- g o
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even fer un individual are alse totally irrelevant

In thE case of the dpplicant ar the imvuaned order

2t énnexure-) 1S not an act of legislasyrs,

It Is an execut ive order issyed by a Department of /
L

Government which suffers from the following

inf irmit les.

(1) Recruitment to 0.A.5,, Class-11 is
goverred by a m;t of Statutory fules, {.e. ori;ld 2
ndministret jve E'.entice Clascs-171 (Appo intment by
Compet it {ve Exdminat ion) Reqular.lons. 1978 which

do not contain 3ny provision for relaxat ion of the

Prov is iont to confer a benef it on one caind {date,

(1i) The ceonccsSions as Per Annexure-1, a
Circular which was issued by the P. & S.Department
. (nev designaced as G.a. Departmnr.) have been
- extenced by the Revenuye Department without
€onszulting the G.A. Department Which has to be

consulted in a)} Mattecrs pertaining to the service

cord it ions even otherwise, in Accordance with the
Instruce ionj.
*2 of Buziness and the Oriasaq Secretar t Jf

% 0.p.20.2 thus acted in excess of the ir
....... ity and committed ag error of law, Hence
zion is not outside the 'I:u.:vzew of .the

vew- sy By the Tribunal going by the Submiss ions by

learned counsel for OP No.l hhnse.lf.'

y In the course of bearing learned counse]l
for OP Xo.3 referred to a set of rules entitled

"fhe Rules to Relax the Hardship of any Rule, 1955,~

® -
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According to these where the Government of Or isca }
is setisfied thaet the operation of any rule (\_'
regulating the condit ions of service of State

Government servants or any class of such Government
Servants causesundue hardship in any particular case,

it may dispense with or relax 't.he requirements of

that rule to such extent and subject to such

cond it lons as it may. cons ider necessary for dealing

with the case in @ just and equitable manner,

; i
7. It i= not known Hhethar‘:r.hh Tule is sti1l
in force. Assuming it does exlj.st, such wide power

of relaxdtion is to be invoked when Govérnment is
satisfied that operition of some statutory provision
has caused undue hardship to anhy 3, < ‘ernployec' .
But Annexure-] does not state that it was issued
invoking this extraordinary power nor has such a
stand been taken in the govt. counter. We cannot

read reasons into an order !ssued by the State on

"the submissions made by g'rzmcu respondents when 2

the imougned order does not ind !cate anv Such redson

and the State responden* . .ve . st claimed that

they were guided by suc redsons 3esides such a

decision could not have been take « by the Revenue -

£ it 1 Ve =S .
/R‘“;J -qfxg }l_ hout consu! ting the ‘':partmems of

ic.A.anduw \)

3. Learned co 'lael for OP N ] refers to
ce:r.-lin dec}\.ﬁgqi t-.o stL y the L1 pugned o:der.
He tel ied upon the £71Whu Suprer: Court dech ions,

(a) J.C.yadav yp. Stars of Haryana (SC)(1990(1)




1

Speud post Judyements <.C,107), which was with

reference to the Haryand Service of Engineers

Class I Public Works Department (public Health Branch)

Rules, 19‘51. in which it was held that the scope of
fule 22 of those Rules was wide enough to confer
pownrs on the Ctato Government to relax -:h- require-
sent of rulss in respect of “n individyal or class

of individual, This decision 4s not relevant to the

facts of the cace, @3 the impugned order has not be¥n

issued in relaxation of any rule and the rules

Applicable to the case, ndmely the Orissa Admini-

Strative Service Class-II (hAppointment by Compet it ive
Examination) Regulations, 1978 do not contain such

a4 relaxacion provision,

(b) Tarlok Singh Asst, Superintendent, Jail
Vrs. the Chief Secretary to Government, Punjab
(1985(2) SLR S.C.177) which was with refereace to
the Punjab Government IRt lonal Emergency(concess ion)

Rules, 1965 and certain other rules, The ptt.ltiomi

1 in thit cuse had joined the Indian Army on 9.7.57

and fought in the war against China and pakistan in

—

1962 and 1965 and jolmd‘ med ical service on release

from the ~rmy. It was held that he was entitled to °
e s e S

count his mil l.:arly service towards increment

seniority apd pension,

L
s

Independent of the rules referred to

.therein, this decision is also not applicable to

this cuse because the petitioner in that case had
—_—

actually fought in the Army during two wars though

he was recruited prior to 1962. The present petit ioner

.

4

—sy
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wdS not in military service during any var ang

Joined the Afr Force long «fter the emergency,

'l
(c) Scate of Himachal pradesh and dnother vs,

Kallash cChand Mhajan and others (AIR 1992 =¢ 1277)
in which it wus held thut statute cdoes not become
invalid on thg ground that it Was with reference to

3 single person. Since the impugned action in this
Cdse 1is not 4 statute but an executive order of a
departmqn: of Government, the dbove-decision does not
lp.ply to the present case, It goes without say.l.nq
that an execut ive order Cannot ba equated with a
Statute and the powu:s of the @xécutive are not the

Same as the powers of the Legislature,

1Q, Lastly learned counsel for op No.3
referred to a judgement of this Tribunal by twe
members in T.A.110/98 (Bhaskar Padhi Vrs. State of
Orissa and others), Referring to that case ~1t was
nubm.lt.ted by him that the concessions as per P, ¢ s
Department circular at Annexure-1 are appl!.cable r.o
his case also. Howov.-_r, the appli:anr. Bhaskar padhi
in thar. case was pot S8imilarly placed like the
dpplicant, The Judgement produced for our perysal

1ndi5a.te_} th:t,bugohed the Ind_lan Mavy on 1.4.1957

A0d was releis?;cffgn 31 +3.67 and was appointed to the

2

!,
!

0 L0 A

o:issa Hl.l.itity Polica Hhich he joined on 1.4.1967.
On his joining the Orh.ﬂ Military pol ice, he

r‘tprannted Eor concessiona regard ing seniorlty,

it
initial pay apd penslon!lls Per Annexure-1, But his



fepresentat ion was Fejected on the ground that \Q%
the benaf it would “pply only to thocse “ecruics
gl the Arard Forcan who warg Fecrulted botwaan

26.10.62 to 10.1.68 when there was natiopa)

emergency. The Tribunal took a View that it wag |\ -

T
benefiss as Per Annexure-1 to those who Joined the

Armed Forces after issue of Annexure-1 and &0 deny

them to those who were dlready in mi1 itary service .

When it was issyed, This was the 4ppropriate v iew
\--L

because Young men had not Joined the armed forces
during the emergency because of the incent ives as
in Anfexure-1. In.fact by tha . time Aonexure-1 was
issued on 2.5.63 the Chinese war was 8lready over,
When the war bcroke out in October 1962 those who were

@lreddy in the Armed Forces fought with the enemy

<ing their lives to deferd the borders of the

“ountry, The earlier 4PpPlication was disposed of
by the Tribunal with the direction that mi stary

Service rendered by the dpplicant fronm 26.10.62 to
31.3.67 should be counted for his service benef its,

This decision certa inly does not 3PPly to the case

of the applicant, He was not in military service

during the above Pecriod, The Tribunal did nee direce
2 -

that the service Fendered by Bhaskar Padhi from
1.4.57 when he foined the Indian Mavy ti1) 26.10.62

Should alzo he counted, in spite o'f the fact thit he

-~

¥33 in defenca service during the War. On the same

4nalogy, the service rendered by th.MY“""'gh! ™ 3



e from 8.6.78 to 13.7.85, when there was no

v i emergency at all cannot count towards service
benefi=s in terms of the Government orders at

.

Annexures-1 and 2.

For the above redsons, we hercby quash

the order 3t annexure-3. Origiral Application is

allowed. No costs, (
( L AYAPASHAMY )
VICE-CHAIRMAN
p PER P.C.PATRA, MEMBER (JUDICIAL): I have the
advantage of perusing the order rendered by the
‘!t Hon'ble Vice Chairmin and while cencurring the

reasons indicated in the order, I wish to add a
few words by way of an additional approach. Onm bare
! perusal of the plcldingl'o£ the parties and the
| . ‘ reply f£iled on bthill.! of Respondent No.3, it appear

that Respondent No.3 had mot joined the Mil ltarcy

Service during the first emergency, i.e., emecgency

declared during Indo-China War or dur ing second

e

_emergency declared during Indo-Pakistan War, When

Respondent No,3 joined the Military Service, there
was no state of emergency in the country aod as
,luth‘.h. was- duoctly recruited to one of the wings

LR ”‘
4"«- ot Ind ldn Lrnd l‘o:ces. He had rendered mil itary

.\J- service before’ his :er.:.:emenr.. When admittedly
3 Respondent No.J joln.d the mil itary lervk:- dur ing
e i, B~
t.he pu:iod when" the.l.'a was no state of emerqency
!t
/i
e
B 2
N
. TN



“lither cxternsl or internul, the only questinp chat

fdlls for consideration is whether the benef it of.
incfements and Seniority on appointment to Covernmnt_
Services cdn be qr-ln‘tcd to Respondent we .3 in pu:am;q—*
of Annexure-3, A similar case was carried to the
Hon'ble /pex Court in the CeSe of Punjab State
Electricity Boerd, patiala and 4nother vrs, Surjic
Singh Bsrar, reported in AIR 1997 SC 3271 wherein
thelr LordShips of the Apex Court have held tha:'
pe:-son Jolning military service during the Period of
firsc emergency, 1.e. ®mocrgency declared dur ing
Indo-China wWar ang cont inuing during second emecgency

. L]
(Indo-aunq.l.l,H-rJ the servjce Cendered during the

benclits «s per the Rules 3 amg 4 of punjap ;

Government Hdtional Emergency (Concess 15n) Rules,
1905. 1f the observat lon of the Hon'ble Apex Court
is applied to the facts and circumstances of the
Cds-, we have no hesitation to hold that Respondent
- N0.J having joined military service during the !
Perlod when there was no emergency t:ne is not

entitled to ge: benefit in Tespect of.‘lmedati.ng '
Seniority on the basis of Annexure-3 ‘for which a
threddbare discussion has been mide by the :
Hon'ble Vice-¢tu irman in the ordrer. When the appl tcane

WeS uppolinted ugu inst ex:-:servl.cenen quota and as

Per recruitment rules the Senlority of members of

the service shall be determirgd .« from the date of
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their substant ive dppolntm.";ll: in the post,

the Respondent No.3 who has beenp 4ppo inted

to the post o.E 0.A.5, Clasg=IT hy o fra-e
fecrultment Bgs Lo,

would get the benefit of military service

only from the date of his substant ive Appointmen:
and his Senloricy cannot be dantedated as nhas

been made under Annexure-a. ’:‘

x ‘ ( p.cl¥zfma )
MEMBER (JunchAx.)




